STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

RI CHARD SM TH, JR., AND RACHEL
SM TH AS PARENTS COF RORY R
SMTH, A M NCR

Petitioners,
VS. Case No. 07-3394N
FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COMPENSATI ON ASSCOCI ATI ON,

Respondent,

and

LAWNOOD REG ONAL MEDI CAL
CENTER, | NC.,

| nt er venor.
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SUMVARY FI NAL ORDER OF DI SM SSAL

This cause canme on to be heard on Respondent's Motion for
Summary Final Order, served Novenber 30, 2007

STATEMENT OF THE CASE

1. On July 23, 2007, Richard Smth, Jr., and Rachel Smth,
on behalf of and as parents and natural guardians of Rory R
Smith (Rory), a mnor, filed a petition (clain) with the
Di vision of Administrative Hearings (DOAH) for conpensation
under the Florida Birth-Rel ated Neurol ogical Injury Conpensation

Plan (Pl an).



2. DOAH served the Florida Birth-Rel ated Neurol ogi cal
| njury Conpensation Association (NICA) with a copy of the claim
on July 23, 2007, and on Novenber 6, 2007, follow ng an
extension of tinme within which to do so, NICA served its
response to the petition and gave notice that it was of the view
that Rory did not suffer "a birth-rel ated neurol ogical injury,"”
as defined by Section 766.302(2), Florida Statutes, and
requested that a hearing be scheduled to resolve the issue of
conpensability. Such a hearing was schedul ed for March 27,
2008. However, on Novenber 30, 2007, N CA served the subject
Motion for Summary Final Order.! The predicate for the notion
was NICA's contention that, indisputably, Rory's neurologic
probl ens were nost |ikely devel opnentally based, as opposed to
birth-related, and that, regardless of the etiology of his
i npai rnments, Rory was neither substantially mentally nor
substantially physically inpaired.

3. Attached to NICA's notion was an affidavit of
M chael Duchowny, M D., a pediatric neurol ogist associated with
Mam Children's Hospital, who evaluated Rory on Cctober 24,

2007.2 See, e.g., Vero Beach Care Center v. Ricks, 476 So. 2d

262, 264 (Fla. 1st DCA 1985)("[L]ay testinmony is legally
insufficient to support a finding of causation where the nedical
condition involved is not readily observable."); Ackley v.

Ceneral Parcel Service, 646 So. 2d 242, 245 (Fla. 1st DCA




1994) (" The determ nation of the cause of a non-observabl e
medi cal condition, such as a psychiatric illness, is essentially

a nmedi cal question."); Wausau | nsurance Conpany v. Tillman, 765

So. 2d 123, 124 (Fla. 1st DCA 2000) (" Because the nedi cal
conditions which the claimant alleged had resulted fromthe

wor kpl ace i ncident were not readily observable, he was obligated
to present expert nedical evidence establishing that causal
connection."). Based on that evaluation, as well as a review of
Rory's nedi cal records and those of his nother, Dr. Duchowny
concluded, within a reasonabl e degree of nedical probability,
that Rory's neurol ogical problens were |ikely devel opnentally
based, as opposed to birth-related and that Rory was neither
substantially nentally nor substantially physically inpaired.
Dr. Duchowny's observations and concl usi ons were docunented in
his witten report, as foll ows:

| evaluated Rory Smth on Cctober 24, 2007.
Rory was brought by both parents for
evaluation at ny office at Mam Children's
Hospital. Both parents supplied historical
i nformation.

MEDI CAL HI STORY: M. and Ms. Smth began
by explaining that Rory has | ongstanding

not or and vi sual problens. He cane to

medi cal attention in the first nonths of
Iife when he presented with abnornmal eye
novenents and [was] diagnosed with
nystagnus. A brain MR scan at age four
nmont hs at Pal ns West Hospital denonstrated
ex vacuo dilation of the left |ateral
ventricle. Followup MRl at age ni ne nonths
at Mam Children's Hospital to evaluate his



brainstemand 2 nore MRl scans at Pal ns \West
and Arnold Pal ner Hospital showed no change
in ventricular size. One study was
performed to rule out neuroblastoma. A CT
scan of the abdonen was reportedly negati ve.
Rory's visual inpairnment consists of

strabi snmus and severe nearsi ghtedness, and
he |l acks full depth perception. The parents
bel i eve his visual problens may have

wor sened slightly in the past few nonths.
Rory has been eval uated at the Bascom Pal ner
Eye institute and receives therapy through
the division of Blind Services.

Rory's notor devel opnent has been a further
source of concern. The parents indicated
that Rory has right-sided weakness and has
been di agnosed with "slight cerebral palsy."
Rory's right leg intermttently stiffens and
"gives out," particularly when he is tired.
Rory cannot run, clinb stairs, or wal k down
stairs. He intermttently circunducts his
right leg and slightly fists his right hand
with fatigue.

Rory recei ved occupati onal and physi cal
therapy for the past 18 nonths. He receives
each twi ce weekly at the Advanced Mdtion
Therapy Center in Vero Beach.

Rory recently devel oped a head tilt to the

| eft when his eyes nove to the right. He
has periodic side-to-side head novenents and
occasi onal up and down novenents. Fat her
comented that Rory has frequent tongue
thrusts with facial and nmouth grimaci ng.

Rory has not had sei zures but he "may go
into a daze" for 20-30 seconds. Hi s eyes
appear fixated. These behaviors were noted
at age seven nonths. A sedated EEG study
was normal . Their frequency has declined in
recent nonths.

Rory's speech is well-devel oped and his
hearing is "heightened." He sleeps through
the night with occasional awakenings. His



appetite is stable. He is on no
nmedi cat i ons.

PRE- AND PERI NATAL HI STORY: Rory was the
product of a 42 week gestation born by
energency cesarean at Lawnwood Regi ona
Hospital. He had a "doubl e nuchal cord" and
was cyanotic. He remained at the Newborn
Intensive Care Unit for seven days. He was
treated for hypoglycem a. Apparently, the
nyst agnmus was not noted in the nursery and
was not picked up until age two nonths.

Rory wei ghed 7 pounds 4 ounces at birth.

GROMH AND DEVELOPMENT: Rory rolled over at
nine nonths, sat at 11 nonths, stood at 14
nmont hs, and wal ked at age 15 nonths. He
began speaking single words at age 18
nmonths. He is not yet toilet trained. Rory
is fully imunized and has no known drug

all ergies. He has undergone urol ogical
surgery for an undescended testicle.

FAM LY H STORY: The father is 45 years old
and the nother is 39 years old. Both are
healthy, as is a 6-year-old brother. There
are no famly nenbers with degenerative

ill nesses, nental retardation, novenent

di sorders, epilepsy or stroke.

Rory has been under the care of two
different pediatric neurologists. Dr. Barr
and Dr. Haleem He has not been eval uat ed
by orthopedic surgery. There are no

prost hetic devices.

PHYSI CAL EXAM NATI ON reveal s an alert, well-
devel oped, pl easant and cooperative 2+2-
year-old toddler. Rory weighs 35 pounds.
The hair is blond and of normal texture.
There are no neurocutaneous stigmata. The
spine is straight without dysraphism There
are no cranial or facial anomalies or
asymmetries. The dentition is good. The
tongue is noist and papillated. The neck is
suppl e wi t hout masses, thyronegaly or
adenopat hy. The cardi ovascul ar,



respiratory, and abdom nal exam nations are
unr emar kabl e. Peri pheral pul ses are 2+ and
symmetric. There is a right |ower extremty
clinodactyly.

NEUROLOG CAL EXAM NATI ON reveal s Rory to be
alert, pleasant and cooperative. H's head
ci rcunference neasures 48.7 centineters.

The fontanels are closed. He maintains an
age appropriate stream of thought and
attention and has excell ent expressive

| anguage skills. He answered questions with
good verbal content and responded to
commands readily. There was a slight |abial
dysarthria. Rory easily puts three and four
wor ds together into short sentences.

Crani al nerve exam nation reveal s prom nent
ocul onot or gaze palsy. Rory's eyes nove
together in a conjugate fashion but he does
not fixate well nor can he foll ow
conjugately in response to directed
stinmulation. He tends to | ook past targets
and his eyes wll frequently deviate to the
right side. H's head nakes side-to-side
nmovenent s but he gives the inpression of not
adequat el y mai ntaining visual fixation.
coul d not detect horizontal or vertical jerk
nystagnmus. The pupils are 3 nm and react
briskly to direct and consensual |y presented
light. Rory refused to allowne to do a
funduscopi ¢ exam nation. There are no
facial asymmetries. The uvula is mdline.
The pharyngeal folds are symmetric. Mbtor
exam nation reveal s generalized hypotonia of
all extremties. There is full range of
nmotion at all joints. There are no
fasci cul ati ons, adventitious novenent, or
focal atrophy noted. | detected no

| ateralized weakness. Rory's gait is
unstabl e due to ataxia but he did not fall.
In contrast, the outstretched hands are
postured in an age appropriate fashion.
Sensory examnation is intact to w thdrawal
of all extremities to stinulation. Deep
tendon reflexes are 2+ and symetric.

Pl ant ar responses are equivocal .

Neur ovascul ar exam nation reveal s no



cervical, cranial or ocular bruits and no

tenperature or pul se asymretries.

I n SUMVARY, Rory's neurol ogi cal exam nation

reveal s an ocul onotor apraxi a, hypotonia and
ataxia. Rory additionally denonstrates

right lower extremty clinodactyly.
neurol ogi cal exam nation is nobst consi stent
wi th a diagnosis of ataxic cerebral
and congenital ocul onotor gaze abnormality.

Hs MR findings are nost |ikely
devel opnent al | y based.

| have additionally reviewed nedi cal

that were sent to nme on August 21,

findings on today's evaluation, are

Rory's

pal sy

2007.
The record review, together with the

inconpatible with either a substanti al
mental or notor inpairment. Furthernore,

Rory's neurol ogi cal problens were likely to
be acquired prenatally. For these reasons,

| do not believe that Rory is conpensabl e

under the NI CA statute .

4. By letter of Decenber 10, 2007, counsel

responded to NICA's Motion for Summary Fi nal
Dear Judge Kendri ck:

We are in receipt of a copy of the

O der,

Respondent's Modtion for Summary Fi nal
We respectfully request that the Mtion be
schedul ed for hearing and that we be
provided with your deadline for subm ssion
of our opposition thereto and supporting

af fi davits.

In response, by letter of Decenber 17, 2007,
t hat :

In response to your letter of Decenber

f or

records

Petitioners

as foll ows:

O der.

counsel

10,

2007, please note that responses to al
notions are normally due within 7 days of

service of a witten notion (wthin 12 days

of service if the notion is mailed).
Adm n. Code R 28-106.204. However, |

Fl a.
wil |

was advi sed



certainly honor your request for a hearing
on Respondent's notion and will consider any
witten subm ssions filed before the
hearing. Please coordinate wth opposing
counsel and schedul e a tel ephone hearing to
address Respondent's notion for January 3,

4, 9, 10, or 11, 2008.

Oral argunent was subsequently schedul ed for, and held on
January 10, 2008.

5. Petitioners filed their Response to Mdtion for Sunmmary
Final Order on January 9, 2008, to which they attached a nunber
of docunents they assert relate to Rory's nedical condition.
However, the response was not verified, and the docunents
attached to the response were not sworn to or certified, were
not acconpani ed by an affidavit of the records custodian or
ot her proper person attesting to their authenticity or

correctness, and could not be consi dered. Bifulco v. State Farm

Mut ual Aut onobil e I nsurance, Co., 693 So. 2d 707 (Fla. 4th DCA

1997). Intervenor did not respond to the Motion for Summary
Final Order. Consequently, neither Petitioners nor |ntervenor
of fered evidence, by affidavit or otherwi se, to generate a
genui ne i ssue of material fact.

6. Gven the record, it is undisputed that Rory's
neur ol ogic problens are nost |ikely devel opnentally based, as
opposed to birth-related, and that Rory is not permanently and

substantially nentally and physically inpaired. Consequently,



for reasons appearing nore fully in the Concl usions of Law,
NI CA's Motion for Summary Final Order is well-founded.?

CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. 8 766.301, et seq., Fla. Stat.

8. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensation Pl an was established by the Legislature "for the
pur pose of providing conpensation, irrespective of fault, for
birth-related neurological injury clains" relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

9. The injured "infant, her or his personal
representative, parents, dependents, and next of kin," nmay seek
conpensati on under the Plan by filing a claimfor conpensation
with the Division of Administrative Hearings. 88 766.302(3),
766.303(2), 766.305(1), and 766.313, Fla. Stat. The Florida
Bi rt h- Rel at ed Neurol ogi cal Injury Conpensation Associ ati on,
whi ch adm ni sters the Plan, has "45 days fromthe date of
service of a conplete claim. . . in which to file a response to
the petition and to submt relevant witten information relating
to the issue of whether the injury is a birth-rel ated
neurological injury.” 8 766.305(3), Fla. Stat.

10. If NICA determnes that the injury alleged in a claim

is a conpensable birth-related neurological injury, it may award



conpensation to the claimant, provided that the award is
approved by the adm nistrative | aw judge to whomthe cl ai m has
been assigned. 8§ 766.305(6), Fla. Stat. 1f, on the other hand,
NI CA disputes the claim as it has in the instant case, the
di spute nust be resolved by the assigned adm nistrative | aw
judge in accordance with the provisions of Chapter 120, Florida
Statutes. 88 766.304, 766.309, and 766.31, Fla. Stat.

11. In discharging this responsibility, the admnistrative
| aw j udge nust meke the foll ow ng determ nati on based upon the
avai | abl e evi dence:

(a) Wether the injury clained is a
birth-related neurological injury. |If the
cl ai mant has denobnstrated, to the
satisfaction of the admnnistrative |aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or mechanical injury and that
the infant was thereby rendered permanently
and substantially nmentally and physically
i mpai red, a rebuttable presunption shal
arise that the injury is a birth-rel ated
neurol ogical injury as defined in s.

766. 303(2).

(b) \Whether obstetrical services were
delivered by a participating physician in
the course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified
nurse mdw fe in a teaching hospital
supervi sed by a participating physician in
the course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital.

10



§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative |aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." 8 766.31(1), Fla. Stat.
12. Pertinent to this case, "birth-rel ated neurol ogi cal

injury” is defined by Section 766.302(2), to nean:

injury to the brain or spinal cord of a live

i nfant weighing at |east 2,500 grans for a

single gestation or, in the case of a

mul ti ple gestation, a live infant wei ghing

at | east 2,000 grans at birth caused by

oxygen deprivation or nmechanical injury

occurring in the course of |abor, delivery,

or resuscitation in the inmedi ate

postdelivery period in a hospital, which

renders the infant permanently and

substantially nentally and physically

inpaired. This definition shall apply to

live births only and shall not include

disability or death caused by genetic or

congenital abnormality.

13. Here, indisputably, Rory's neurologic problenms were

not "caused by an injury to the brain or spinal cord .
caused by oxygen deprivation or nechanical injury occurring in
the course of |abor, delivery, or resuscitation"” and, regardless
of the etiology of his problens, Rory is not permanently and
substantially nentally and physically inpaired. Consequently,
gi ven the provisions of Section 766.302(2), Florida Statutes,
Rory does not qualify for coverage under the Plan. See also

Humana of Florida, Inc. v. MKaughan, 652 So. 2d 852, 859 (Fl a.

11



2d DCA 1995)("[B]ecause the Plan . . . is a statutory substitute
for common law rights and liabilities, it should be strictly
construed to include only those subjects clearly enbraced within

its terns."), approved, Florida Birth-Rel ated Neurol ogi cal

I njury Conpensation Associ ation v. MKaughan, 668 So. 2d 974,

979 (Fla. 1996); Florida Birth-Rel ated Neurol ogical Injury

Conpensati on Association v. Florida Division of Admnistrative

Hearings, 686 So. 2d 1349 (Fla. 1997)(The Plan is witten in the
conjunctive and can only be interpreted to require both
substantial nental and substantial physical inpairnent.).

14. \Were, as here, the admnistrative |aw judge

determines that ". . . the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent

imediately to the parties by registered or certified mail."

8§ 766.309(2), Fla. Stat. Such an order constitutes final agency
action subject to appellate court review. 8 766.311(1), Fla.

St at.

CONCLUSI ON

Based on the foregoing Statenment of the Case and
Concl usions of Law, it is

ORDERED t hat Respondent's Mtion for Summary Final Oder is
granted, and the petition for conpensation filed by

Ri chard Smth, Jr., and Rachel Smth, on behalf of and as

12



parents and natural guardians of Rory R Smth, a mnor, be and

the sane is dismssed with prejudice.

It is further ORDERED that the hearing schedul ed for

March 27,

2008, i s cancell ed.

DONE AND ORDERED this 14th day of January, 2008, in

Tal | ahassee, Leon County, Florida.

B —

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of January, 2008.

ENDNOTES

1/ Pertinent to this case, Section 120.57(1)(h), Florida

St at ut es,

provi des:

(h) Any party to a proceeding in which an
adm ni strative |law judge of the Division of
Adm ni strative Hearings has final order
authority may nove for a sunmmary final order
when there is no genuine issue as to any
material fact. A summary final order shal
be rendered if the adm nistrative |aw judge
determ nes fromthe pl eadi ngs, depositions,
answers to interrogatories, and adm ssions
on file, together with affidavits, if any,
that no genuine issue as to any materi al
fact exists and that the noving party is

13



entitled as a matter of law to the entry of
a final order

2/ Also attached to NICA's notion was an affidavit of Donald
WIllis, MD., an obstetrician, specializing in maternal -feta
medi ci ne, who reviewed the nedical records related to Rory's
birth and concluded, within a reasonabl e degree of nedi cal
certainty, that "[t]here was no apparent obstetrical event that
resulted in |l oss of oxygen during |abor, delivery or the

i mredi ate post delivery period." Dr. WIlis did not otherw se
di scuss or discount likely causes of Rory's neurol ogi c problens.

3/ \When, as here, the "noving party presents evidence to
support the clainmed non-exi stence of a material issue,

he . . . [is] entitled to a summary judgnent unl ess the opposi ng
party conmes forward with sone evidence which will change the
result; that is, evidence to generate an issue of a materi al
fact. It is not sufficient for an opposing party nerely to
assert that an issue does exist." Turner Produce Conpany, |nc.
v. Lake Shore Growers Cooperative Association, 217 So. 2d 856,
861 (Fla. 4th DCA 1969). Accord, Roberts v. Stokley, 388 So. 2d
1267 (Fla. 2d DCA 1980); Perry v. Langstaff, 383 So. 2d 1104
(Fla. 5th DCA 1980).

COPI ES FURNI SHED:
(Via Certified Mail)

Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neurol ogi cal
I njury Conpensation Associ ation
2360 Christopher Place, Suite 1
Tal | ahassee, Florida 32308
(Certified Mail No. 7007 2680 0000 9309 0809)

Evan |. Fetterman, Esquire

Fetterman & Associ ates

648 US Hi ghway One

Nort h Pal m Beach, Florida 33408

(Certified Mail No. 7007 2680 0000 9309 0816)

Adam W Rhys, Esquire

Wcker, Smth, O Hara, MCoy & Ford, P.A
Post O fice Box 2508

West Pal m Beach, Florida 33402

(Certified Mail No. 7007 2680 0000 9309 0823)
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David W Bl ack, Esquire

Frank, Weinberg & Black, P.L.

7805 Sout hwest Si xth Court

Pl antation, Florida 33324

(Certified Mail No. 7007 2680 0000 9309 0830)

Charl ene WI I oughby, Director

Consuner Services Unit - Enforcenent
Departnent of Health

4052 Bal d Cypress Way, Bin C 75

Tal | ahassee, Florida 32399-3275

(Certified Mail No. 7007 2680 0000 9309 0847)

CGerald A Ross, DO

Coastal OBGYN Speci alists

1850 Sout hwest Fount ai nvi ew Boul evar d

Suite 104

Port St. Lucie, Florida 34986

(Certified Mail No. 7007 2680 0000 9309 1004)

Li sa Mall ard, ARNP

Coastal OBGYN Speci alists

1850 Sout hwest Fount ai nvi ew Boul evar d

Suite 104

Port St. Lucie, Florida 34986

(Certified Mail No. 7007 2680 0000 9309 0861)

Lawnwood Regi onal Medi cal Center

1700 South 23rd Street

Fort Pierce, Florida 34950

(Certified Mail No. 7007 2680 0000 9309 0878)

NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency C erk of
the Division of Admi nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the appropriate District Court
of Appeal. See Section 766.311, Florida Statutes, and Florida
Birth-Rel ated Neurol ogical Injury Conpensati on Association v.
Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ened.
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